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In this federal habeas petition, Juan Mointelongo Solis
chall enges his 1994 Texas state conviction for burglary of a
habitation on the ground that a juror’s belief that Solis and his
brothers had a reputation for breaking into houses biased the juror
against himas a matter of law. W cannot agree, and affirmthe
district court’s denial of habeas relief.



Solis was tried in Hi dalgo County, Texas in Decenber 1994.
The charge was that Solis stole carpenter’s tools fromthe garage
of Goria Martinez in San Juan, Texas. Solis had worked for
Martinez's husband, who was a carpenter, earlier in the week of the
burglary. The jury convicted Solis and the trial court sentenced
himto sixty years’ inprisonnent.

During jury selection, the judge instructed Solis to stand up
so that the jurors could see him and told the venire, “W want you
to | ook at hi mbecause, obviously, if youre related to himor you
know sonet hing about him it would be inappropriate for you to be
ajuror in this case. These |lawers wll be asking you about it.”
The prosecutor inquired if any of the jurors were from San Juan;
two jurors, Cantu and Rodriguez, raised their hands and said that
they were. The prosecutor asked them in the presence of the rest
of the venire, whether they knew or had ever seen Solis. The
prosecutor also told the nenbers of the venire that if there was
anything they would rather answer in private than in front of the
rest of the panel, “just let us know and we’'ll talk to you
individually wwth the Court.” Despite these inquiries, Juan Tellez
did not nention whether he knew or had ever heard of Solis, and was
selected as a juror.

During jury deliberations, the jury foreperson, Lopez, sent a
note to the trial judge indicating that “one of the jury nenbers
lives close to the accused. W need your advice.” The judge
referred the jury to the portion of the charge instructing them not
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to consider or discuss any matters not in evidence, including any
outside information the jurors mght have about any persons
connected to the case. Shortly thereafter the jury returned a
guilty verdict.

After his conviction, Solis filed a notion for new trial
asserting that juror Tellez, the individual the jury foreperson had
referred to in her note to the trial judge, had possessed outside
i nformati on about Solis that shoul d have been reveal ed during voir
dire and that tainted the jury verdict. The trial court held a
hearing, at which Tellez testified that he lived “[n]ot nore than
two blocks” from Solis and that he had known of Solis and his
famly for “nore than 20 years because [he] used to work with his
dad ... harvesting fruit.” Tellez also admtted at this hearing
that during jury deliberations, he had infornmed the other jurors
that “him[Solis] and sone of his brothers will do that ... break
into people’s hones.” 1In a confusing response, Tellez testified
that, at the tine he revealed this to the other jurors, he thought
that perhaps Solis was not guilty of the charged of fense, because
“what ever [Solis] took, it was returned. And it coul d have been an
agreenent between himand the man [M. Martinez].” However, Tellez
further stated that he ultinmately decided to vote to convict based
“on the evidence in this case.”

Foreperson Lopez testified that Tell ez’ s statenents cane after
all twelve of the jurors had voted to convict, in response to her
gquesti on whet her anyone wanted to say anythi ng nore before she sent
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out the verdict. Lopez stated that after Tellez started talking
about his outside know edge of Solis, the other jurors told himto
stop tal king because the information was irrelevant to the case.
At that point, Lopez sent the note to the judge asking for his
advi ce because one of the jurors lived close to Solis.

The trial court denied the notion for new trial on the basis
that Solis failed to prove that “the information that was known by
Juror Tellez in any way, form or fashion [a]ffected the judgnent
[of quilty] in this case.” A Texas court of appeals affirned
Solis then filed his state habeas application, contending for the
first tinme that Tell ez was biased against himas a matter of |aw
However, the state trial court and Texas Court of Crim nal Appeals
erroneously concluded that Solis had raised this claimon direct
appeal, and found that he was barred frompresenting the claimin
habeas proceedi ngs.

In his federal habeas application, he again raised the inplied
bias issue. The magistrate judge to whom the case was assigned
recomrended denyi ng the cl ai mbased upon a 1972 Ninth G rcuit case,
Hi nojos v. Black, which held that two jurors’ belief, at the tine
of deliberations, that the defendant had been involved in other
offenses simlar to the one for which he was on trial did not

warrant habeas relief.! The district court accepted the magi strate

! Hnojos v. Black, 462 F.2d 621 (9th Cr. 1972). The ful
extent of the H nojos court’s discussion of its inplied bias issue
is as follows:

- 4-



judge’s report and recomendati on, but granted Solis a certificate
of appealability on this issue.
.

Both parties agree that the Texas state courts erroneously
rejected the petitioner’s inplied bias claimon procedural grounds
because they believed that Solis had raised this claimon direct
appeal. W therefore reviewthe petitioner’s clai mde novo rather
t han under the deferential standards provided in the Antiterrorism
and Effective Death Penalty Act (AEDPA).?2

“The Sixth Amendnent requires that in all crim nal

The m sconduct of the two jurors ... falls short of the
kind of constitutional defect which would justify relief
under 28 U.S.C. 8 2254 in the district court.

There was no showi ng of a fraudul ent conceal nent of
bi as, nor of any other exceptional circunstances that
woul d justify deviation fromthe rule that affidavits of
jurors cannot be used to inpeach their verdict.

Id. at 622.

2 MIler v. Johnson, 200 F.3d 274, 281 n.4 (5th Gr. 2000)
(“Review is de novo when there has been no clear adjudication on
the nerits.”); see 28 U S.C. § 2254(d) (stating deferential AEDPA
st andar ds) .

Respondent argues that the issue should be reviewed only for
plain error because, although the defendant filed witten
objections to the magistrate judge’'s report and recomrendati on
they were not sufficiently “specific,” because they were “no nore
than a paragraph in length” and did not take issue with the
specific case law upon which the magistrate judge relied, but
rather only objected to her conclusion that his Sixth Amendnent
rights were not violated. See Douglass v. United Servs. Auto
Ass’n, 79 F.3d 1415, 1428-29 (5th CGr. 1996) (holding that a
failure to file objections requires that an appellate court review
a claimonly for plain error). However, we find that Solis’'s
obj ections were sufficient for us to apply de novo review.
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prosecutions, the accused shall enjoy the right to a speedy and
public trial, by an inpartial jury. The Anmendnent prescribes no
specific tests. The bias of a prospective juror nmay be actual or
inplied; that is, it nmay be bias in fact or bias conclusively
presuned as [a] matter of law.”® Solis's claim focuses only on
juror Tellez's alleged inplied bias — not on any actual bias. In
her concurrence in Smth v. Phillips, Justice O Connor reasoned
that while in the vast majority of cases a hearing to determ ne
whet her the juror was actually biased against the defendant is
constitutionally sufficient, “in certaininstances a hearing may be
i nadequate for uncovering a juror’'s biases.”* |In those “extrene
situations,” a court may find the juror biased as a matter of |aw.°®
Exanpl es of such circunstances “m ght include a revel ation that the
juror is an actual enployee of the prosecuting agency, that the
juror is a close relative of one of the participants in the trial
or the crimnal transaction, or that the juror was a w tness or

sonehow i nvolved in the crimnal transaction.”?®

3 United States v. Wod, 299 U S. 123, 134 (1936) (interna
quotation marks omtted).

4455 U. S. 209, 222 (1982) (O Connor, J., concurring).
> ld.

¢ 1d. |In MDonough Power Equipnent, Inc. v. G eenwood, five
Justices of the Court, witing in tw separate concurrences,
affirmed the continuing vitality of the inplied bias doctrine. 464
U. S. 548, 556-57 (1984) (Blacknmun, J., concurring) (“[I]t remains
wWthin a trial court’s option, in determning whether a jury was
bi ased, to order a post-trial hearing at which the novant has the
opportunity to denonstrate actual bias or, in exceptiona
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Al t hough the Suprenme Court has never explicitly upheld a claim
of inplied bias, in Smth Justice O Connor suggested that the Court
has inplicitly done so in reversing a conviction in Leonard v.
United States, where the petitioner had been convicted in two
successive trials of forging and wuttering endorsenents on
gover nnment checks and of transportation of a forged instrunment in
interstate conmerce.’ “The jury in the case tried first
announced its guilty verdict in open court in the presence of the
jury panel from which the jurors who were to try the second case

were selected.”® The second jury ultimately contained five
jurors who had heard the verdict inthe first trial.® In reversing
the defendant’s judgnent of conviction, the Leonard Court quoted
W th approval the Solicitor General’ s statenent that “[p]rospective
jurors who have sat in the courtroomand heard a verdict returned
against a man charged with [a] crinme in a simlar case i mediately

prior to the trial of another indictnent against him should be

circunstances, that the facts are such that bias is to be

inferred.”); id. at 558 (Brennan, J., concurring) (“[A] court
shoul d recognize that [t]he bias of a prospective juror may be
actual or inplied; that is, it my be bias in fact or bias

conclusively presuned as [a] matter of law” (internal quotation
marks omtted)).

" 1d. at 223-24 (citing Leonard v. United States, 378 U.S
544, 544 (1964)).

8 Leonard, 378 U.S. at 544.
9 1d.



automatically disqualified from serving at the second trial.”?°

Fol | owi ng Justice O Connor’s concurrence in Smth our circuit
has recognized the inplied bias doctrine, albeit with carefully
wat ched |imts. In United States v. Scott, we quoted Justice
O Connor’s fornul ation of inplied bias and went on to presune bias
on the part of a juror who failed to disclose during voir dire that
his brother was a deputy sheriff in the sheriff’s office that had
perfornmed sone of the investigation in the case.! |In Andrews v.
Col lins, however, we cautioned that “the [Suprene] Court has not
| ooked favorably upon attenpts to inpute bias to jurors,” and that
only “extrene situations” would justify such a finding.! There we
rejected a contentionthat ajuror’s attenuated famlial connection
with the victimwarranted a presunption that the juror was bi ased. 3
The victims grandson had, prior to the victinms death, been
married to the juror’s daughter.* However, the grandson had died
prior to the victinis death, and no evidence suggested that the

juror even knew that he had at one tine been related to the

10 1d.
11854 F.2d 697, 699-700 (5th Cr. 1988).

1221 F.3d 612, 620 (5th Cr. 1994) (internal quotation marks
omtted).

B 1d. at 619-21.

4 1d. at 620.



victim?® W “refuse[d] to inpute bias” to the juror on the basis
of such a “tenuous relationship” between him and the victim?16
Simlarly, in United States v. Wlson we held that “friendship with
the victimof a defendant’s all eged crinme does not, standing al one,
justify a finding of bias.”?

In United States v. Bishop we declined to presune juror bias
when a juror failed to disclose during voir dire that she had
previ ously been convicted of a felony, because she expl ained that
she did so only because her | awer had told her that since she had
recei ved deferred adjudication she need not tell anyone about it,
such as when applying for a job.!® Bishop considered two Ninth
Circuit cases which found bias as a matter of law — in one case, a
prosecution for homcide, ajuror failed to reveal during voir dire
t hat her brother had been nurdered and that she had been the victim

of a number of crines,! and in the other the juror had failed to

15 1d.
16 1d. at 621 (internal quotation marks omtted).

177116 F.3d 1066, 1087 (5th Gr. 1997). Al though an unrel ated
portion of WIson was reversed en banc, see United States v. Brown,
161 F. 3d 256 (5th Gr. 1998), the part of the panel opinion dealing
wWth the inplied bias issue renmains intact. See Brown, 161 F. 3d at
257 n.1 (“[We vacated only Part |1 X C of the panel opinion by our
grant of rehearing en banc. The panel opinion as to Brown’s ot her
convictions and the convictions of all other defendants-appellants
remai ns unaffected.”).

18 264 F.3d 535, 554-57 (5th Cr. 2001).

9 1d. at 555 (citing Dyer v. Calderon, 151 F.3d 970 (9th Cr
1998)).
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di scl ose his prior assault conviction even though he had served si x
nonths in jail for it.?° W concluded that, unlike in those cases,
no evi dence suggested that the juror had intentionally kept secret
her prior <conviction, and there were no other “troubling
circunstances such as a relationship wth one of t he
participants.”?

O the handful of inplied bias cases decided by our court,
WIllie v. Mggio is the nbst analogous to Solis’'s case.? In
Wllie, tw defendants, WIllie and Vaccaro, were tried separately
for the rape and nmurder of a Louisiana woman. ?® Four individuals
who were part of the jury venire in Vaccaro' s case |ater becane
part of the jury in Wllie's case.? Those jurors had sat through
voir dire in Vaccaro's case, and had been privy to Vaccaro’'s
attorney’s description of his client’s defense, which was to pin

the blane on Wllie.?® For exanple, Vaccaro's counsel asked the

venire,
[L]et’s say M. Vaccaro was ... drunk or on pills or
what ever, and not hinself, and ... WIIlie says hold her

hands and [Vaccaro] doesn’t know what’'s going on, he

20 1d. (citing Geen v. Wite, 232 F.3d 671 (9th Cr. 2000)).
21 1d. at 556.
2 737 F.2d 1372 (5th Cr. 1984).
= 1d. at 1376.
2 1d. at 1377.
% 1d. at 1377-78.
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hol ds her hand[s] and M. WIIlie conmes up to her and

kills her. M. Vaccaro didn’t know he was going to kill

her.... [I]n that situation, would you automatically vote

first degree nurder on a case like that?2
W expl ai ned that “any veni reman who sat through very nmuch of [the
voir dire], as the four jurors at issue here did, would have cone
away W th the understandi ng that Vaccaro’s defense would be that it
was WIllie” who stabbed the victim®“while Vaccaro sat by, totally
surprised by the events that wunfolded, perhaps intoxicated or
drugged or both.”?#

Contrastingly, WIllie' s defense at trial was that Vaccaro had
killed the woman and WIllie, who had been under the influence of
drugs and al cohol, did not know Vaccaro was going to kill her.?8
During voir direin WIlie s case, the judge questi oned each of the
four jurors about whether they could decide the case based solely
on the evidence presented, and each affirnmed that they could.? In
his habeas petition, WIlie argued that the jurors should be
presuned to have been prejudiced agai nst him?

The court began its analysis by stating that

[a] juror is presuned to be biased when he or she is

apprised of such inherently prejudicial facts about the
def endant that the court deens it highly unlikely that

% ]1d. at 1378.

271 d.
2 | d.
2 1 d.

% 1d. at 1378-79.
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the juror can exercise i ndependent judgnent, even if the

juror declares to the court that he or she will decide

t he case based solely on the evidence presented. 3
It then discussed Leonard’s holding that “prospective jurors who
have heard a verdict returned against an individual prior to that
person’s trial on a simlar charge should be automatically
disqualified,”% and a simlar case, Rideau v. Louisiana, in which
the Suprene Court “presuned that the jury was prejudiced where a
twenty-mnute film of the defendant’s confession was broadcast
three tines by a television station in the community where the
crime and the trial took place.”3 The WIlie court took fromthese
cases that “when jurors have participated in a defendant’s prior
conviction, or his qguilt [in regard to the crine at issue or a
prior crinme] appears to have been concl usively established in their
presence, prejudice may be inevitable.”3

However, we also noted in Wllie that the Si xth Anmendnent does

not require “*that the jurors be totally ignorant of the facts and
issues involved’” in a case and that “inportant cases can be
expected to arouse the interest of the community, and hardly any

prospective juror will not have sone inpression or opinion about

1 1d. at 1379.
2 4.
3 1d. (citing 373 U.S. 723 (1963)).
3.
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the nerits of the case.”® W further reasoned that the Suprene
Court has not “readily presune[d] that a juror is biased solely on
the basis that he or she has been exposed to prejudicial
i nformati on about the defendant outside the courtroom”3* Although
in Marshall v. United States the Court reversed a defendant’s drug
conviction because the jurors “were exposed to various news
accounts disclosing that Marshall had previously been convicted of
forgery” and that “he and his wife had been arrested for other
narcotics offenses,”?® in Murphy v. Florida “the Court explained
that Marshall’s conviction was reversed in the Court’s exercise of
its ‘supervisory power to fornul ate and apply proper standards for
enforcenent of the crimnal lawin the federal courts,’ and not as
a matter of constitutional conpulsion.”® The WIlie court took
from Murphy that, “in the context of federal habeas proceedings,
the fact that a juror was ‘exposed to a defendant’s prior
conviction or to news accounts of the crine wth which he is

charged’ does not ‘presunptively deprive[] the defendant of’” his

% |1d. (quoting Irvin v. Dowd, 366 U S. 717, 722 (1961)).
% ]d.

3 1d. at 1380 (citing Marshall v. United States, 360 U S. 310
(1959)).

% 1d. (quoting Murphy v. Florida, 421 U S. 794, 797 (1975))
(some internal quotation marks omtted).
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constitutional rights.?3®

Applying this aw we declined to presune bias on the part of
the four jurors who sat through Vaccaro's voir dire, because they
heard only Vaccaro’s defense theory; neither the prosecutor nor
Vaccaro's attorney had disclosed any facts or evidence.?® Ve
reasoned, “[t]hat these jurors heard a lawer’s theory of the
events that directly contradicted the theory that WIllie advanced
at trial is not sufficient to cause us to presune prejudice and
order habeas relief.”*

L1,

Contrary to Wllie, Solis asks us to presune bias on the part
of Tellez “solely on the basis that he [had] been exposed to
prejudicial information about the defendant outside the courtroom?”
Al t hough Solis attenpts to draw upon Leonard, we find Leonard to
have been a nore extrene case, not sinply where a juror heard
out si de runors about the defendant’s crim nal behavior, but instead
where several jurors actually w tnessed the def endant get convicted
of a case markedly simlar to the one they were asked to deci de.

Moreover, looking to other cases enbracing the inplied bias

% 1d. (quoting Mirphy, 421 US. at 799). The WIlie court
explained that the Mrshall rule, which “afforded the defendant
nmore protection fromprejudice than is constitutionally required,”
is not applicable in habeas settings. 1d. at 1381 n. 10.

40 1d. at 1380-81.
4 1d. at 1381.
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doctrine, we find that nost have done so because the juror had a
close relationship with one of the inportant actors in the case or
was ot herw se enotionally involved in the case, usually because the

juror was the victimof a simlar crinme.* Noting this delineation

42 Cf. United States v. Greer, 285 F.3d 158, 172 (2d Cir. 2000)
(“[We have cautioned that automatically presuned bias deals mainly
Wth jurors who are related to the parties or who were victins of
the alleged crine itself.” (internal quotation marks omtted)).
The inplied bias doctrine has its place only in a narrow set of
ci rcunstances. For cases enbracing the doctrine, see, for exanple,
Geen v. Wite, 232 F.3d 671 (9th CGr. 2000) (upholding a habeas
petitioner’s inplied bias claimwhere a juror purposefully hid his
prior conviction to get on the jury and stated, during jury
del i berations, that he knew the defendant was guilty the nonent he
saw him and he wi shed he could get a gun and kill the defendant
hi nmsel f); Dyer v. Calderon, 151 F. 3d 970 (9th Cr. 1998) (uphol di ng
an inplied bias claimwhere a juror, in a nmurder case, refused to
admt during voir dire that her brother had been nurdered, that
certain of her relatives had been accused of conmtting crines, and
that she herself had been a frequent crine victin); Hunley v.
Godi nez, 975 F.2d 316 (7th Gr. 1992) (sustaining an inplied bias
claim after the jurors, who were in a burglary/nurder case, had
been deadl ocked but then voted to convict after several of their
roons had been burglarized during the night at the hotel at which
they were sequestered); United States v. Scott, 854 F.2d 697 (5th
Cr. 1988) (presumng bias on the part of a juror who failed to
disclose that his brother was a deputy sheriff in the sheriff’s
office that had perforned sone of the investigation in the case).

Far nore numerous are those cases in which courts have refused
to apply the doctrine. See, e.g., Jones v. Cooper, 311 F.3d 306
(4th Cr. 2002) (finding no inplied bias where a juror stated that
several of her relatives had been subjected to arrests or jury
trials; that she had gone to the store at which the crinme occurred
the day after the nurder and robbery; that she had strong,
religiously-notived views in favor of the death penalty; and that
she knew that the defendant had previously received a death
sentence); United States v. Geer, 285 F.3d 158 (2d Cr. 2002)
(rejecting a claimof inplied bias because a juror was asked by an
acquai ntance of the defendant to lend a “synpathetic ear” to the
def ense and was the brother of a person to whomthe defendant had
distributed drugs); United States v. Tucker, 243 F. 3d 499 (8th Cir.
2001) (rejecting the defendant’s allegations that a juror was
presunptively biased against him because the defendant, who had
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sonme courts have cautioned that bias should not be inferred unless
the facts underlying the alleged bias are such that they “would
inherently create in a juror a substantial enotional involvenent,
adversely affecting inpartiality.”* In such cases a defendant may
show that a trial court’s attenpts to determ ne whether the juror
is actually biased i nadequately protect the defendant’s right to a
fair trial, because the allegedly prejudicial circunmstances may be
affecting the juror in ways the juror nmay not realize or nmay cause
the juror to know ngly withhold the truth fromthe inquiring court.

W believe the hearing conducted by the trial court, which
turned up no prejudice to Solis from Tellez’'s know edge, was
sufficient to preserve Solis’s constitutional rights. Not hi ng
suggests that Tellez had a reason to lie to the district court or
any enotional involvenent that would have tainted Tellez’s view of
the case in ways the trial court could not discern. Tellez's

belief as to Solis’s reputation did not rise to the level of a

previ ously been governor of Arkansas, had denied clenency to the
juror’s husband, a prison inmate); United States v. Powell, 226
F.3d 1181 (10th Gr. 2000) (rejecting an inplied bias claimwhere
a juror, in a kidnapping and sexual assault case, had a daughter
who had been raped ten years before).

43 Powell, 226 F.3d at 1188-89 (internal quotation marks
omtted); see also United States v. Gonzal ez, 214 F.3d 1109, 1112
(9th CGr. 2000) (explaining that courts are nost likely to presune
bias if “[the] case present[s] a relationship in which the
potenti al for substanti al enot i onal i nvol venent , adversel y
affecting inpartiality, is inherent” (internal quotation marks
omtted)); United States v. Frost, 125 F.3d 346, 379 (6th Gr.
1997) (sane).
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structural error requiring reversal;* it was not an “extrene
situation” beyond a probing inquiry into the presence of actual
bi as.

AFFI RVED

4 The renedy for a valid inplied bias claimis a new trial.
See Dyer v. Calderon, 151 F.3d 970, 973 n.2 (9th Cr. 1998) (“The
presence of a biased juror cannot be harnless; the error requires
a new trial wthout a showi ng of actual prejudice. Like a judge
who is biased, the presence of a biased juror introduces a
structural defect not subject to harmess error analysis.”
(citations omtted)); Johnson v. Arnontrout, 961 F. 2d 748, 756 (8th
Cr. 1992) (“The presence of a biased jury is no | ess a fundanent al
structural defect than the presence of a biased judge. W find
this clai moutside the ganut of harm ess error analysis.” (citation
omtted)). But see Fitzgerald v. Geene, 150 F.3d 357, 365 (4th
Cr. 1998) (subjecting juror bias clains to harmess error
anal ysis). As Justice O Connor suggested in Smth, such an extrene
remedy should be reserved only for “extrene situations” not
anenabl e to actual bias anal ysis.
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